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These rules replace the Equal Enploynent Qpportunity Policy
dated 6/2/97 and the Sexual Harassnment Policy dated 6/ 10/ 88.
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2.21.4001 SHORT TITLE (1) This subchapter may be cited as
he nondi scri m nati on- equal enpl oynent  opportunity policy.
History: Sec. 2-18-102, MCA; | MP, 2-18-102, MCA; NEW 2000 MAR
. 3515, Eff. 12/22/00.)
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2.21.4002 POLICY AND OBJECTIVES (1) It is the policy of
the state of Montana that state governnent:

(a) is an equal enploynent opportunity enpl oyer;

(b) does not discrimnate in enploynment based upon race,
color, national origin, age, physical or nmental disability,
marital status, religion, creed, sex, sexual orientation, or
political beliefs; and

(c) inplement and maintain an effective equal enploynent
opportunity program which may include a witten affirmative
action plan.

(2) It is the objective of this policy to establish
m ni mum standards for the inplenmentation of an equal enpl oynent

opportunity program for all executive branch agencies, in
conpliance with relevant state and federal |aws, regulations,
and executive orders. (H story: Sec. 2-18-102, MCA, 1MP,

2-18-102, MCA; NEW 2000 MAR p. 3515, Eff. 12/22/00.)

2.21.4003 DEPARTMENT OF ADM NI STRATION ROE (1) The
departnent of adm nistration shall

(a) develop equal enploynent opportunity (EEO standards
and guidelines and admnistrative systens to support the state
EEO program

(b) provide EEO analyses, reports, and technica
assi stance needed by executive branch agencies to establish EEO
progr ans;

(c) provide follow up assistance where problem areas are
identified,

(d) provide training for managers and enpl oyees; and

(e) encourage departnents to nmake a comm tnment to provide
training through upward nobility prograns and/or through other
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avai l able training prograns where there is evidence that there
have been barriers to enploynent for those classes of people
who have traditionally been denied EEQO (H story: Sec

2-18-102, MCA; 1 MP, 2-18-102, MCA; NEW 2000 MAR p. 3515, Eff.
12/ 22/ 00.)

2.21.4004 DEPARTMENT OR AGENCY ROE (1) Each departnent
director or agency head shall appoint an EEO officer and an
Arericans with D sabilities Act (ADA) coordinator for the
depart nent. Al'l executive branch departnents are covered by
this policy.

(2) The EEO officer is responsible for the devel opment of
the departnment EEO program which may include a witten

affirmati ve action plan. The EEO officer shall work wth
managers to inplenent the program
(3) Each departnent shall develop a witten policy

statement that includes at a mninum EEO ADA, and the
prohi bition of sexual harassnent provisions and a conplaint
resolution procedure for internal and external dissem nation

A nodel policy statement poster and a nodel conplaint
resolution procedure are available from the state personnel
di vision, departnment of adm nistration. (History: Sec.
2-18-102, MCA; | WP, 2-18-102, MCA; NEW 2000 MAR p. 3515, Eff.
12/ 22/ 00.)

2.21.4005 EQUAL EMPLOYMENT OPPORTUNITY (1) The state of
Montana s an equal enploynment opportunity enployer and
prohibits discrimnation based on race, color, nationa
origin, age, physical or nental disability, marital status,
religion, creed, sex, sexual orientation or political beliefs
unl ess based on a bona fide occupational qualification (BFOQ.
The state of Montana' s prohibition of discrimnation includes
discrimnation in hiring, firing, pronotions, conpensation,
job assignnments and other ternms, conditions or privileges of
enpl oynent .

(2) Any enployee or applicant for enploynent with the
state of Montana who believes he or she has been subjected to
di scrim nati on based upon any of these factors may contact the
departnment EEO officer and also may contact the Mntana human
rights bureau and/or the federal equal enploynent opportunity
conmi ssi on (EECC). Jurisdiction to address any one of the
above types of discrimnation conplaints varies. For exanple,
nei ther the EECC nor the Mntana human rights bureau considers
discrimnation conplaints based on sexual orientation.
(H story: Sec. 2-18-102, MCA; | MP, 2-18-102, MCA;, NEW 2000 MAR
p. 3515, Eff. 12/22/00.)

2.21.4006 PRE-EMPLOYMENT INQU RIES (1) Except as nmay be
required by the reasonabl e demands of a position, for exanple,
a BFOQ conpliance with a lawful affirmative action plan, or
governnment reporting or record-keeping requirements, the state
of Montana may not elicit information concerning race, color
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national origin, age, physical or nental disability, marita
status, religion, creed, sex, sexual orientation or politica
bel i ef s.

(2) The state of Montana nmay obtain information required
for legitimte business purposes after enploynent. (H story:
Sec. 2-18-102, MCA; | MP, 2-18-102, MCA; NEW 2000 MAR p. 3515,
Eff. 12/22/00.)

2.21.4007 PRE- EMPLOYMENT MEDI CAL EXAM NATI ONS (1) The
state of Mntana requires pre-enploynent nedical exam nations
only when necessary to determne ability to perform the
physical duties of a particular position. Any pre-enploynent
medi cal exam nati on nust be job-rel ated.

(2) The state of Mntana will require a pre-enploynent
medi cal exam nation only after a conditional offer of
enpl oynent has been nmade to a job applicant.

(3) The state of Mntana shall maintain the results of
the examnation in separate files which are treated as
confidential, except that supervisors and nanagers nmay be
informed regarding necessary restrictions and accommodati ons
and safety personnel may be inforned if a disability m ght
requi re energency treatnent.

(4) The results of the exam nation may not be used to
refuse enploynent or to make a distinction in enploynent
unl ess a reasonable nedical evaluation establishes inability
of the particular applicant to safely and efficiently perform
the duties of the position wth reasonable accommodation, if
necessary. (Hi story: Sec. 2-18-102, MCA; 1MP, 2-18-102, MCA
NEW 2000 MAR p. 3515, Eff. 12/22/00.)

Rul es 8 through 11 reserved.

2.21.4012 SEXUAL HARASSMENT (1) Sexual harassnent of
enpl oyees, «clients, custoners, and any other persons is
prohibited. It is the state of Montana policy to:

(a) provide enployees with a work environnment free of
sexual harassnent;

(b) communicate the state's sexual harassnment prevention
policy and reporting procedures to enpl oyees and supervi sors;

(c) recognize the unique nature of conplaints of sexua
har assnent ;

(d) encourage early reporting by enpl oyees; and

(e) resolve conplaints pronptly, confidentially, and at
t he | owest managenent |evel possible.

(2) Sexual harassnment includes unwelcone verbal or
physi cal conduct of a sexual nature when:
(a) submssion to the conduct is inplicitly or

explicitly made a termor condition of enploynent;

(b) submssion to or rejection of the conduct is used as
the basis for an enploynent decision affecting the individual;
or
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(c) the conduct has the purpose or ef f ect of
unreasonably interfering with an individual’s work performance
or creating an intimdating, hostile, or offensive working
envi ronment .

(3) Sexual harassnent also includes harassnent directed
toward a person because of gender, a pattern of sexual
favoritism or harassnent because of a person’s sexua
orientation.

(4) Exanples of prohibited sexual harassnent include,
but are not limted to:

propositions or pressure to engage in sexua
actiV|ty
(b) sexual assault;
(c) repeated intentional body contact;
(d) repeated sexual jokes, innuendoes, or conmments;
(e) constant staring or |eering;
(f) inappropriate conments concerning appearance;
(g) display of nmgazines, books, pictures, or electronic
docunents with a sexual connotation

(h) a pattern of hiring or pronoting sex partners over
nore qualified persons; or

(i) any harassing behavior, whether or not sexual in
nature, directed toward a person because of the person’'s
gender including, but not Iimted to, hazing enpl oyees working
in nontraditional work environnents. (Hi story: Sec. 2-18-102,
MCA; I WMP, 2-18-102, MCA; NEW 2000 MAR p. 3515, Eff.
12/ 22/ 00. )

2.21.4013 OTHER HARASSMENT (1) Harassnent of enployees,
clients, customers, and any other persons because of a
person’s race, color, national origin, age, physical or nental
di sability, mari t al st at us, religion, creed, sexua
orientation or political beliefs is prohibited. It is the
state of Montana policy to provide enployees, clients,
custoners, and any other persons with a work environnment free
of these forns of harassnent.

(2) Exanples of other prohibited harassnment include, but
are not limted to:

(a) coercion of enployees, clients, or custoners in the
participation or non-participation in religious activities; or

(b) ethnic slurs, repeated jokes, innuendoes, or other
verbal or physical conduct because of a person’s nationality,
race, color, age, physical or nental disability, martial
status, religion, «creed, sexual orientation or political
beliefs if these actions create an intimdating, hostile or
of f ensi ve wor ki ng environnent. (H story: Sec. 2-18-102, MCA
IMP, 2-18-102, MCA; NEW 2000 MAR p. 3515, Eff. 12/22/00.)

2.21.4014 RETALIATION (1) The state of Mntana may not
retaliate or allow, condone, or encourage others to retaliate
agai nst any applicant, or current or fornmer enployee for
opposi ng unl awf ul di scrim natory practi ces, filing a
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di scrim nation conplaint and/or testifying or participating in
any other manner in a discrimnation proceeding. (H story:
Sec. 2-18-102, MCA; I MP, 2-18-102, MCA;, NEW 2000 MAR p. 3515,
Eff. 12/22/00.)

In addition to the above admnistrative rules, the follow ng
policy statenents are intended to further clarify some of the
protected classes identified in ARM 2.21.4002, Policy and
hj ect i ves.

EQUAL PAY

The state of Mntana may not pay unequal conpensation to
men and wonen who perform jobs that require substantially
equal skill, effort, and responsibility that are perforned
under simlar working conditions. Wage differentials are
permtted on factors other than sex, for exanple, |ongevity,
merit, and applicant or enployee qualifications.

DI SABI LI TY

The state of Montana does not discrimnate against any
appl i cant or enployee in hiring, firing, pronoti ons,
conpensation, job assignments and other terns, conditions, or
privil eges of enploynent due to physical or nental disability.

The state of Montana provides reasonabl e acconmodation to
an otherwise qualified applicant or enployee with a known
disability that prevents the individual from participating in
the application process, conpeting in the selection process,
performng the essential functions of the job, and enjoying
equal benefits and privileges of enploynment. An accommobdati on
that is not effective, creates undue hardship on a departnent,
or endangers health or safety is not a reasonable
acconmodat i on.

Any otherwise qualified applicant for enploynent or
enpl oyee wth a disability who needs reasonabl e acconmodati on
shall inform the departnment personnel officer, his or her
i mredi at e supervi sor, or the departnent ADA coordi nator of the
nature of the disability and the accommopdation requested.
Enpl oyees with access to such information nust maintain the
confidentiality of the information to the extent reasonably
possible and may not release the information to anyone who
does not have the right or need to know.

Some conmuni cabl e diseases, for exanple, HV/ ADS are
physical disabilities. The state of Mntana does not
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di scrim nate against any applicant for enploynent or enployee
based upon comuni cabl e disease unless required to do so by
t he reasonabl e demands of the position. Prior to making any
di stinction based upon communi cabl e di sease, a departnent may
eval uat e:

» the duration of the risk;

= The nature and severity of the potential harm

= the likelihood that the potential harmw | occur; and

= the inmnence of potential harm

A departnent may evaluate these factors after obtaining the
reasonabl e nedi cal judgnments of public health officials.

MATERNI TY

The state of Mntana may not discrimnate against any
appl i cant or enployee in hiring, firing, pronoti ons,
conpensation, job assignnents and other terns, conditions or
privileges of enploynent based upon a tenporary disability
resulting from pregnancy, childbirth, or related nedical
condi ti ons.

The state of Mntana nay not term nate any enployee due
to pregnancy or childbirth.

The state of Montana shall grant a request by an enpl oyee
for a reasonable |eave of absence for maternity, pregnancy,
childbirth, or related nedical conditions. The state of
Mont ana recogni zes six cal endar weeks as a reasonable period
of recovery from the tenporary disability due to childbirth.
The state of Mntana shall admnister maternity leave in
accordance with Montana’s Disability and Maternity Policy, ARM
2.21.901, et seq., and the Famly and Medical Leave Act
(FMLA) .

The state of Montana nay not require any enployee to take
a mandatory maternity |eave for an unreasonable length of
tinme. |If absenteeism due to pregnancy becones excessive or if
a pregnant enployee is incapable of performng normal |job
duties, a departnent nmay require the enployee to take

maternity leave until the enployee is capable of performng
normal job duties on a regular basis. Prior to requiring
maternity | eave, a departnment shall assess whether a

departnment can neke any reasonable accommobdation that allows
t he pregnant enpl oyee to continue to work.

A departnent shall reinstate an enpl oyee who has taken a
reasonabl e | eave of absence for maternity to her original or
an equivalent job wth equivalent pay and accunul ated
seniority and other benefits.
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An enployee requiring maternity |eave shall provide a
departnent with reasonable notice of the expected date of
| eave and may be required to provide 30 days advance notice of

the need to take FM.A | eave. An enpl oyee returning from
maternity |eave shall provide a departnent wth reasonable
notice of her intent to return to work. When a depart nent

receives notice of intent to work, the departnment shal
reinstate the enpl oyee as soon as reasonably possi bl e.

RELI G ON

The state of Montana shall nake reasonabl e accommopdati on
for religious beliefs or practices. Any otherwi se qualified
applicant for enploynent or enployee who requires reasonable
accommodation may inform his or her inmediate supervisor or
the departnent EEO officer of the need for a religious
acconmodat i on. An accommodation that creates an undue
hardship on a departnment is not a reasonabl e accommpdati on.

Al  enployees wth access to such information shal
mai ntain the confidentiality of the information to the extent
reasonably possible and may not release the information to
anyone who does not have the right or need to know.

For additional information, see:

Policy 3-0165 Recruitnment and Sel ection
Policy 3-0315 Disability and Maternity Leave

Recrui t nent and Sel ecti on Manual
Reasonabl e Accommbdati on Gui de

| f you have questions about this policy, contact your agency
personnel officer.



